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CHARITABLE AND CORRECTIONAL INSTITUTIONS 
AND PUBLIC HEALTH 

HOMER FOLKS 

Secretary, State Charities Aid Association; President, State Probation Commis- 
sion ; Ex-Commissioner of Charities of New York City 

IN this paper it will be assumed that the process of con- 
stitutional revision will involve an examination of the 
provisions of the present constitution, a study of their 
operations, and a consideration of desirable amendments, omis- 
sions, or additions, rather than an effort to evolve a new con- 
stitution. The paper will consider the following subjects : 

I. Bond Issues. 
II. State Funds to Private Organizations. 
III. State Inspection of Charitable and Correctional 

Institutions. 
IV. Management of State Institutions. 
V. Local Appropriations to Private Charities. 
VI. County Government. 
VII. Appointment of Local Officers. 
VIII. Home Rule. 
IX. Public Health. 
X. Flexibility. 

Bond Issues 

One of the first constitutional provisions, which has an im- 
portant direct bearing on the welfare of the public charitable 
and correctional institutions of the state, is that relating to the 
manner of incurring indebtedness. The charitable and cor- 
rectional institutions of the state are notoriously inadequate. 
Sing Sing prison is a standing disgrace. The state hospitals 
for the insane are overcrowded by about twenty per cent of 
their certified capacity, and their certified capacity is undoubt- 
edly in excess of their proper capacity. The institutions for 
the feeble-minded receive only a small proportion of those who 
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should be cared for. The reformatories turn away those who 
should be committed to them for their own protection and that 
of the public. This condition has become much more acute 
during the last few years and appears to be steadily growing 
worse. Appropriations for construction of state institutions 
are made wholly from current revenues. In considering these 
appropriations the legislator always has before him the limita- 
tion in the current resources of the state from indirect taxes and 
the political danger of a direct tax. 

New York city and, speaking generally, the municipalities 
of the state, and to some extent the counties also, provide for 
the construction of buildings by the sale of bonds, thus 
extending the burden over a series of years as the benefits 
are similarly extended. There has been much discussion 
during the last few years of the desirability of provid- 
ing for the construction of state institutions by the sale of 
bonds. This course was strongly favored by Governor Glynn 
and by the senate at the last session, but was opposed by the 
assembly. It has been consistently urged by the state board 
of charities for several years. 

Unfortunately, under the existing constitution there is sub- 
stantial doubt as to the possibility of relief in this direction. 
Article 7 section 4 of the constitution limits the power of the 
legislature to incur state debt by providing in substance that 
any law contemplating the incurring of indebtedness must be 
submitted to a vote of the people, that it must be " for some 
single work or object," and that it may not be submitted at 
any election at which any other bill or law is submitted for 
popular decision. The question as to what constitutes a 
" single work or object " is embarrassing. Would a bond issue 
providing for the construction of a new prison, a new hospital 
for the insane, and a new reformatory, be constitutional? It 
is the judgment of many competent lawyers that it would not. 
Would a bond issue for the construction of a hospital for the 
insane in Westchester county and for one in Monroe county 
be for a " single work or object?" The more practical question 
probably is, would the counsel for prospective bond-buying 
houses consider such an issue absolutely free from any doubt 
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as to legality? Grave doubt has been expressed as to this 
point by lawyers highly competent to express an opinion 
thereon. 

As to the merits of the case, it is to be noted that New York 
city, after pursuing the policy of construction of buildings by 
bond issues for many years, has recently, under the stress of 
financial depression, entered into an agreement with a syndi- 
cate of bankers, one feature of which is that the city agrees, 
after the present year, to provide for an increasing portion of 
its permanent improvements out of current revenues and that 
at the end of four years all of its improvements are to be so 
provided for. In other words, the city, so far as its present 
authorities can do so, has agreed to abandon the bond-issue 
plan. The necessity and wisdom of so doing have been 
sharply called in question. Nevertheless, such action by the 
city authorities shows that on the merits of the case there is a 
necessity for careful consideration. 

Apart from the wisdom of urging the state to enter upon a 
bond-issue policy for the construction of public buildings, it 
would seem that the constitutional convention should very care- 
fully consider giving the legislature a freer hand to take such 
action as in its best judgment, from time to time, the interest of 
the state demands. In other words, the present limitations 
upon the debt-incurring capacity of the legislature should in 
our judgment be relaxed. 

State Funds to Private Organizations 

Article 8 section 9 of the constitution provides in substance 
that state funds shall not be given to any private organization 
except for the education of the blind, deaf and dumb, and 
juvenile delinquents. This constitutional provision antedates 
the constitutional convention of 1894, and in fact comes down 
from the constitutional commission of 1873. The state had 
granted subsidies to numerous private charities for many years, 
amounting in 1872 to a total of $910,000. The objectionable 
practices which had grown up in this connection led the con- 
stitutional commission of 1873 to adopt the provision referred 
to. It was ratified by the people in November 1874 and has 

(436) 



No. 2] CHARITIES, CORRECTION, PUBLIC HEALTH 175 

stood unchanged since that time. No one, probably, would 
suggest that the provision be modified in the direction of re- 
newing such appropriations. Undoubtedly the convention 
should consider whether the developments of the last forty 
years have now made it desirable to eliminate any of the ex- 
ceptions contained in this provision. The number of the blind 
and of the deaf and dumb is not large and is not increasing. 
So far as the deaf and dumb are concerned there can be no 
question, I think, that any impartial study of the situation 
would lead to the conclusion that the work would be better 
done if done directly by the state. It has not been the custom 
of the state to grant appropriations for juvenile delinquents 
except to one institution, the House of Refuge on Randall's 
Island. The state has purchased a site for an institution in- 
tended to take over the work heretofore done by the House of 
Refuge, a private corporation, but has not yet constructed 
buildings thereon. The importance of any modification of 
this particular provision would be rather as to the principle 
involved than as to present operations. 

State Inspection of Charitable and Correctional Institutions 

The constitutional convention of 1894 attempted to establish 
for the first time, so far as the constitution was concerned, a 
comprehensive system of state inspection of all charitable and 
correctional institutions. It provided for the continuance of 
the then existing state board of charities and state commission 
in lunacy and for the creation of a state commission of prisons. 
It relieved the state board of charities of the duty of inspecting 
hospitals for the insane, a duty which for some years had been 
exercised by both the state board of charities and the state com- 
mission in lunacy. It defined specifically the fields to be cov- 
ered in their inspectorial duties by these three bodies, and ap- 
parently attempted to make the field absolutely inclusive of all 
charitable, correctional, and eleemosynary institutions, speci- 
fically stating that it included " all institutions, whether state, 
county, municipal, incorporated or not incorporated, which are 
of a charitable, eleemosynary, correctional or reformatory 
character." 
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The constitutional convention of 191 5 will find, however, 
that the court of appeals has played havoc with this provision 
by reading into it an intent which is nowhere expressed or im- 
plied, so far as the average citizen can see, namely, that the 
convention did not intend these public bodies to inspect any in- 
stitutions which are not in receipt of public funds. This as- 
sumes that the whole system of inspection is established for 
the purpose of preventing waste of public money and not for 
the purpose which the debates of the constitutional convention 
seemed to imply, that of protecting the beneficiaries of in- 
stitutions from abuses. 

Undoubtedly the constitutional convention of 191 5 should 
inform itself as to how this policy of state inspection of chari- 
table and correctional institutions has worked out in practice, 
what results have been secured, and what changes, if any, 
should be made in the light of experience. We think it will 
find, if it looks for facts, that such inspections have been ex- 
tremely valuable; that, in part at least as a result of such in- 
spections, the enormous hospitals for the insane have been 
managed so as to be substantially free from scandals ; that the 
standards of care in the charitable institutions, both public and 
private, have improved in many cases, though vast room for 
improvement still remains in some instances; and that jails and 
other correctional institutions have also in many instances been 
vastly improved as a result of the inspection by the state com- 
mission of prisons. It is inconceivable that the constitutional 
convention will not desire to perpetuate this system of state in- 
spection. In doing so, however, several questions of detail will 
inevitably arise : 

1. Ought the definition of the field of inspection to be made 
so clear that it will be impossible for the court of appeals to 
exclude institutions not in receipt of public funds, but having 
within their care and power the far more precious lives of 
future citizens ? 

2. Ought the field of inspection to be so defined as to in- 
clude detention homes for children, such as those managed by 
societies for the prevention of cruelty to children, which would 
seem, on a fair reading of the present constitutional provisions, 
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to be included, but which the court of appeals has held to be 
excluded ? 

3. Is the present distribution of inspectorial duties that 
which should be continued ? Should institutions for the feeble- 
minded remain under the inspection of the state board of 
charities? Or should they be placed, as they are in Massa- 
chusetts, under the state commission in lunacy? Are reforma- 
tories for adults more properly under the state board of chari- 
ties or under the state commission of prisons? Probably 
everyone would now agree that all state prisons should be re- 
formatories for adult prisoners and that the creation of certain 
institutions under the name of reformatories, such as Elmira 
and others, does not in fact remove them from the correctional 
field. The question may arise, in fact, as to whether the con- 
stitution should attempt to define in every detail the respective 
duties of the inspecting bodies, or whether some margin should 
be left for the legislature to determine from time to time their 
relative jurisdictions, the constitution meanwhile establishing 
beyond peradventure the principle and fact of state inspection. 

4. Perhaps some may wish to raise the question as to whether 
there should continue to be the three separate bodies. If so, 
we shall find that the trend of experience in the more populous 
states is strongly in favor of such division. The enormous 
task devolving upon each of these three bodies and the sharp 
differences between the main features of their work would 
seem to be practically conclusive in favor of the continuance 
of three separate boards for these three distinct purposes, rather 
than the merging of their duties into one enormous agency. 

5. Doubtless the question will be raised as to whether the 
constitution should not determine in greater detail the nature 
of the inspecting agency. At the moment, the state board of 
charities is a substantially unpaid board with a membership of 
twelve, the state commission in lunacy a paid body with a mem- 
bership of three, and the state commission of prisons an un- 
paid body with a membership of seven. The present constitu- 
tion leaves it open to the legislature at any time to change the 
size and composition of these boards. In fact, since 1895 the 
state commission of prisons has undergone two transformations, 
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the latter one restoring it to nearly its original form. The 
danger on the one hand, of course, is that a body inspecting 
numerous and powerful institutions and doing its duty fear- 
lessly is bound to arouse antagonisms which are likely to take 
the form of efforts to reorganize the inspecting body, and on 
the other hand, that a body whose continuance is securely 
provided for in the constitution is apt to become somewhat 
aloof from the development of public opinion and from chang- 
ing conditions in the social life and needs of the state. 

Management of State Institutions 

The constitution is silent as to the mechanism for the ad- 
ministration of the state charitable institutions and of the state 
hospitals for the insane. It provides, however, and has so pro- 
vided for some decades, that there shall be a state superin- 
tendent of prisons. It also defines his powers and duties in 
some detail. This particular provision dates from a time when 
there were few administrative offices other than the elective 
state officers. The position of state superintendent of prisons 
is coordinate with and is established by the same aritcle as 
that which provides for the superintendent of public works and 
also for the elective state officers. There is no adequate rea- 
son, however, for determining by constitutional provision the 
form of administrative agency for the management of state 
prisons and for leaving undetermined the administrative 
agency for the management of state hospitals for the insane 
and of state charitable institutions. In the management of the 
state prisons the one salaried official established by the con- 
stitution, the state superintendent of prisons, is practically 
supreme. There are no boards of managers of the state prisons, 
and the sweeping powers of the state superintendent of prisons 
are beyond legislative interference. It must be admitted that 
as to the management of the state charitable institutions the 
legislature and the successive governors have made a rather 
sorry mess of it. Starting out with the system of adminis- 
tration by unpaid boards of managers, subject to inspection 
by the state board of charities, authority has been taken piece- 
meal from these boards of managers and conferred upon a 
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wide variety of central state authorities. A few powers have 
been transferred to the state board of charities. Far-reaching 
powers of fiscal control have been conferred upon the fiscal 
supervisor of state charities. There have also been estab- 
lished a state buildings commission with power to pass on 
plans, a salary-classification commission to determine salaries, 
a site commission to select and acquire sites and determine gen- 
eral layout, and still other commissions having to do with state 
charitable institutions. The state hospitals for the insane, orig- 
inally under boards of managers, have not fared quite so 
badly. The state commission in lunacy has been given a very 
large portion of the powers formerly exercised by the boards 
of managers, but there is not the bewildering variety of govern- 
mental agencies which baffles those undertaking to promote the 
development of state charitable institutions. If, however, one 
turns from the question of orderly and logical administrative 
machinery to that of actual accomplishment, it is perfectly clear 
that the one salaried official established by the constitution has 
been far less successful than either of the forms of control es- 
tablished by the legislature, muddled and confusing as the 
latter have been as to the state charitable institutions. Prob- 
ably the most successful instance of state administration of 
institutions on a large scale is that of the state hospitals for the 
insane. Next would come the state charitable institutions, and 
at the bottom of the list the state prisons, with their continuing 
glaring scandals, inefficiencies, and inhumanities. Under these 
circumstances it would seem to us that the constitutional con- 
vention should either proceed to outline an administrative 
agency for each of these three groups of institutions, or should 
eliminate from the constitution the hard-and-fast provision for 
a state superintendent of prisons to administer the state prisons. 

If the convention should determine to outline in the con- 
stitution the frame-work of the administrative agencies of the 
government, certainly it will find few departments having 
greater responsibilities than the state commission in lunacy, 
for instance, the expenditures of which form one of the largest 
single items in the state budget. 

In a sense, in establishing inspection and remaining silent as 
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to administration, the present constitution emphasizes the least 
important matter. A correct system of administration is cer- 
tainly far more important than a correct system of inspection. 
Inspection may diminish but cannot remove evils due to a faulty 
system of administration, and in fact can diminish them ordi- 
narily only after the lapse of a considerable time when the 
evils have become pronounced or obvious. 

Local Appropriations to Private Charities 

The constitutional commission of 1873 virtually discontinued 
state appropriations to orphan asylums and similar institutions, 
but was silent as to local appropriations to such institutions. 
As a matter of fact, they were already in receipt of appropria- 
tions from local authorities, as well as from the state, and the 
cutting off of the state subsidies only increased the effectiveness 
of their demands upon local treasuries. The constitutional 
convention of 1894 found that local appropriations by cities, 
counties, and towns to private charitable institutions, particu- 
larly orphan asylums, had grown to enormous proportions and 
appeared to be still growing at a rate vastly in excess of the 
increase of the population of the state. Apparently convinced 
that here was a matter requiring correction, and equally unable 
to devise a remedy, it referred the entire matter to the state 
board of charities with power. It adopted a provision pro- 
hibiting the legislature from requiring local authorities to make 
appropriations to charitable institutions, but permitting the 
legislature to authorize such appropriations, and providing 
further, and most importantly, that no payments should be 
made by local authorities for the support of inmates of private 
institutions unless those inmates were received and retained 
in accordance with rules to be established by the state board 
of charities, which rules were to be subject to the control of 
the legislature by general laws. The constitutional convention 
will undoubtedly wish to consider how this provision has 
worked out in practice during the past twenty years. It will 
be exceedingly fortunate if it secures a comprehensive and im- 
partial statement of the facts. The facts do not lie upon the 
surface. Many of them can be secured only by careful and 
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extended digging among the dusty piles of official records.. 
Some of the most important, perhaps, cannot be secured at all. 
Speaking broadly, it will be found that the all-important 
question of determining who are suitable public charges was 
almost immediately referred back by the state board of chari- 
ties to local poor-law officials with power. In other words, 
their rules provided that only those inmates of private institu- 
tions should be paid for by public funds who were accepted 
as suitable public charges by the local officials, in most cases 
the local poor-law officials. The efficiency of the plan has of 
course depended on the efficiency from time to time of the 
various local officials. It will be pertinent to inquire what 
machinery has been established for ascertaining how the 
various local officials from time to time have discharged this 
highly responsible duty. Speaking generally and without 
precise information, which can be had only by long and care- 
ful study, it would seem that the very alarming increase in the 
number of dependent children up to the time of the constitu- 
tional convention of 1894 has been measurably held in check 
since that time, and that in this respect, at least, conditions 
have not become worse. It will also be found, I think, that the 
rule-making power has been exercised by the state board of 
charities, possibly somewhat indirectly, for the purpose of 
improving certain physical aspects of the institutions, such as 
sanitation and fire protection. It will not be found, I think, 
that the rule-making authority has been exercised in a manner 
to affect the more underlying and important policies involved 
in the care and education of these future citizens of the state. 
I doubt if any question which will come before the convention 
will be more baffling than this subject of the regulation of 
appropriations of the public funds to private institutions for 
the care of needy children. The subject was obscured in the 
constitutional convention of 1894 by the efforts of an organiza- 
tion which attempted to secure a prohibition of payments of 
public funds to sectarian institutions, leaving other private 
institutions free to continue to receive such aid. It is to be 
hoped that this effort will not be repeated; that it will be 
frankly recognized that the state has to deal not with sectarian 
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institutions as such, but with the possibility of the control of 
the use of public funds by public officials through private 
agencies. The vested interests concerned are enormous. The 
sum paid by New York city alone to private charitable institu- 
tions each year is equal to the income from a one-hundred- 
million-dollar Rockefeller Foundation at five per cent and is 
ten times the income of a Sage Foundation. The problem is 
beset with almost insuperable difficulties at every point. One 
of these, which is somewhat typical, may be instanced. It is 
recognized that the public should not appropriate funds to 
such institutions for the acquirement of lands or buildings, for 
these become the property of the private institutions, and it is 
expected that their contribution will include the providing of 
such lands and buildings. It is also now very generally recog- 
nized that dependent children, in so far as they are to be cared 
for in institutions, should by all means be cared for in cottage 
institutions. The large congregate institution in the densely 
crowded city, with its huge dormitories and dining-rooms, its 
miniature play-rooms, its lack of opportunity for healthful 
recreation and employment, its deadening of individuality, is an 
anachronism. Elsewhere it is rapidly passing or has disap- 
peared, but note the difficulties in the city of New York. Each 
institution is a free agent as to how, when, and where it will 
rebuild, if at all. No public authority can require it to change 
from one plan or place to another, except possibly indirectly. 
All the Protestant institutions and all but one of the Jewish 
institutions caring for needy children in New York city have 
removed to suburban or rural sites and have rebuilt upon the 
cottage plan. The Catholic institutions, however, are far more 
numerous and care for far more children than all the Protes- 
tant and Jewish agencies combined, and of their institutions, 
many of them of enormous size, not one has adopted a real 
cottage system, and many of them are still in the densely 
crowded portions of the city. Several reasons contribute to 
this result, but the prevailing reason is probably the fact that 
the institutions cannot afford to rebuild. The sum involved 
in providing up-to-date cottage institutions for the dependent 
children in institutions of this faith would approach twenty 
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million dollars. Whence is this vast sum to be secured? In 
what way can modern public opinion be brought to bear upon 
the situation ? This is only one of the baffling facts involved in 
this most perplexing subject. The constitutional convention 
will certainly need both wisdom and courage in ample degree 
in dealing with it, if indeed it attempts to deal with it at all. 

County Government 

There are practically no other provisions of the existing con- 
stitution relating directly to the subject of charitable and cor- 
rectional institutions. Naturally these institutions will be 
strongly affected by changes in the structure of government. 
This will be notably true in the matter of county government. 
The counties with few exceptions administer almshouses, have 
some authority over outdoor relief, deal with appropriations to 
private institutions, administer hospitals for tuberculosis 
through boards of managers, are authorized to establish county 
laboratories and do so in a few instances, provide county pro- 
bation officers when they think it wise, and in many other ways 
deal with matters of social concern. As an administrative 
agency the county is easily the least effective of all the exist- 
ing governmental agencies. A thorough-going revision of 
county government from the point of view of administrative 
efficiency is of the first importance. Such revision should help 
to make the counties vastly more effective in the varied and 
comprehensive social work which they are now carrying on 
and in which they will doubtless engage in larger degree in 
the future. 

Appointment of Local Officers 

Article 10 section 2 of the constitution provides in substance 
that local officers whose election or appointment is not provided 
for by the constitution shall be elected by the people or ap- 
pointed by the local authorities of cities, towns and villages. 
This has had some probably unlooked-for results. It has 
been held, for instance, that a statute providing that when 
the state commissioner of health removed a local health officer 
for incompetency he might appoint his successor, is uncon- 
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stitutional. It would be equally unconstitutional to provide 
that the appointment of probation officers by local authorities 
should be subject to the approval of a state probation com- 
mission, or that the appointment of local poor-law authorities 
of any grade whatever should be subject to the approval of the 
state board of charities. There are undoubtedly some instances 
in which such a sweeping prohibition is not desirable, notably 
in the case of public health. 

Home Rule 

It is quite evident that the constitutional convention will be 
strongly urged to confer a large degree of home rule upon 
cities, and perhaps also upon counties and towns. It is highly 
important that the convention should recognize, also, that 
certain matters are not appropriate subjects for home rule, 
but should be retained within the potential exercise of state 
authority. This is notably true of public health. It would be 
the height of unwisdom to permit any city to endanger the 
health not only of its own citizens, but of those of the entire 
state. Home rule in matters of local concern is one side of 
the subject. The other side, equally important, is state rule in 
matters of state-wide concern. Niagara Falls acted for years 
as a distributor of typhoid fever to thousands of visitors, not 
only from all parts of this state, but from all over the world. 
More recently, yielding to the importunity of the anti-vaccina- 
tionist, it developed a serious epidemic of small-pox, inflict- 
ing not only upon itself, but upon the entire western portion of 
the state, enormous loss and inconvenience and actually spread- 
ing the disease quite impartially through a large area be- 
yond the limits of the city of Niagara Falls. The situation 
was corrected only by the prompt, vigorous, and almost harsh 
exercise of the supervisory powers vested in the state com- 
missioner of health for the protection of the public from 
epidemics. It is highly important that no backward step be 
taken in this matter in an effort to meet the legitimate demand- 
for home rule in suitable matters. 
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Public Health 

Practically the entire frame-work of public health agencies, 
state and local, has developed since the adoption of the last 
constitution. The present constitution may be examined with 
a microscope and no trace of the existence of such a subject 
as public health can be found. The extent to which the con- 
stitution should outline the frame-work of state administration 
is of course an open question. However, if it should seem 
wise to the convention to indicate in outline the frame-work 
of the more important administrative departments, certainly 
the department of health should not be overlooked. The edu- 
cational chapter provides that the legislature shall provide for 
the maintenance and support of a system of free common 
schools, wherein all the children of this state may be educated. 
Perhaps the time has come when the constitution should state 
that the legislature shall provide for a system of agencies, state 
and local, for the protection of the public health, the benefits 
of which shall be available for all the people of the state. 

Flexibility 

The ever recurring question in relation to constitutional pro- 
vision is, what shall be put into the constitution and what shall 
be left to the legislature? This involves the question as to 
whether, on the whole, state administration tends to be too 
flexible or too inflexible. Things put into the constitution 
become inflexible. A close study of the operation of certain 
administrative agencies of the state for a period of over twenty 
years leads me to feel that the greater danger is that of in- 
flexibility, inelasticity and tradition, rather than their op- 
posites. Although the legislature at any time during the past 
twenty years could have reorganized the state commission in 
lunacy or the state board of charities, changing them from a 
paid to an unpaid body or from a small board to a large board, 
it has not done so in either case. Both these organs of gov- 
ernment, in fact, have had a continuous history since their 
original establishment. In general, therefore, I should be 
inclined to say, whenever in doubt as to the wisdom of making 
a given matter permanent, leave it to the legislature. 
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